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If z Damfel that is —_ to an Hwband, and a Man find her in the 
City, and lie with ber : ſhall bring them both out unto the Gate of 
that City, and yeſhall __ them with om that they die. Deut.22. 23» 
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CANAAALSS 


To he - Right Honou rable 


ARTHUR 


Earl of Angleſey, Lord Keeper 
of His Majeſties Privy-Seal, &c, 


May it pleaſe your Lordſhip, 


CST Here preſent to your Lordſhips View and Pa- 
YU JS fr onage the enſuing Argument of Dr. Lofrus 
0n the (fe of the Lordof Decies; which, 
| & though it be ſuccint$, yet it is ſo perfett « 
rn" Dilacidation of Truth, as may ſerve to en- 
iekton all well-diiþoſed Under ſtandings co the perception of 
what Determination the Law gives there ; ſo that I may 
 fuſtly ſay of bim, as Aulus Gellius * Saluſt, Ex- 
uilicifſimus eſt brevitatis Artifex, be Peng as rich i mn 
matter, as frugal of words. And though Arguments of 
this nature may ſometimes ſeem rather to kindle an an oy 


flame, than to quench the fire, by reaſon either of unfaith- 
A 2 fubuſs 


The Fpiſtle Dedicatory. 
falneſs of ating the Caſe, or of ay 5 al ſpeech in hand- 


ling the Matter ; yet I am exempt from ſuch fear in the pub- 
liſhing this modeſt and ſober Treatiſe, by > the fttin 
of the Caſe as here ſet down, is acknowledged. to be true by 
both Parties to the Controverſy ; and for that there is not 
fo much as a word of offence given m the ſtyle of the Author, 
nor any looſe intemperancy of ſpeech us'd therein, be ſpeaking 
nothing elſe but what falls directly under the- -conf1 ratio 
of the Subjeft, as fit to be determined by the preciſe deciſion 
of Law. 
£ _ do T deſign to preſent this, a8 a matter of Curioſt, ty 
to the Reader, though the matter of Fa#t be de raro con- 
tingentibus ;. nor to preſent unto the Lady Objefts of Ter- 
ror, to frighten her with guilty Apprebenſtons, -or- to tax her 
with the polluted myſtery of a Matrimonial- Bed, or the ſtain 
of Unchaſte Extravagancies ; or- to convene her before the 
great Judge of Heaven and Earth, who is ſo formidable to 
the ſence of Guilt ; or to-upbraid ber with the inevitable Con- 
ſequences of her Rui ne, which will enſue her Temerity with- 
out Repentance : but to ſatisfie all Parties concerned, and 
even the whole- World, m the Juſtice and Reaſon of the 
Lord Decies hs Cafe, ſufficient to enforce the belief there- 
of unreſiſtible, even upon the moſt prevaricated Underſtand: 
ings. For your Lordſhip will not find in the Author's diſcourſe 
an umbrage of Rhetorical Flouriſhes, but a breviary * ſuch 
Arguments and Authorities as are of force to ſway the pots 
in controverſie, and to turn the Objettions qut of all Laws in« 
to 


TheEpiſtle Dedicatory. _ 
to Arguments to perſwade the contrary ; inſomuch, that the 
ſaid Doftor's Allegations are ſo luculent, that words of Ait- 
thors could not, by Invention it ſel' have been put m order, 
more for our advantage ; nor could Inagination frame a Con- 
ception of = words more to the proof and approbation of onr 
(aſe, than are the ſaid Do&tor's moit authentick Allegati- 
ons, being Authorities too clear to be denied or eluded, lea- 
ving no place to contrary Expoſition, and- giving counte- 
_ with Reaſon to whatſoever he- propoſes to be be- 
ieved. 

Furthermore, he clears the Text from the diſparagement. 
of vain Cavils, the miſinterpretations of impertinent Gloſſes, 
and confutes. the Lord Cooke, not only by the incompetency 
of bis Authority, being neither Judge of, nor vers d in Ma- 
trimonial (Cauſes, but alſo by the inevitable DeduZtions. from 
his miſtaken Poſitions. 

And finally, the. ſaid Door lays down ſuch Principles, 
to- beat out a path to the deciſion of the (auſe in behalf of 
the Lord of Decies, .4s that Judgment cannot be given m 
favour of Ir. Villiers without a manifeſt decadency from 
ancient prattice, and deviation from all known Rules of 
Fuſtice (. as is generally conceived) whereby it is hoped that 
the Lady upon conſideration and refleion on the many Pre- 
Judices of ber Seduftion hitherto, and the (onviftion of this 
Argument will be reduced to the mode$t acknowledgment of 
ber fault , which is my earneſt deſire, who upon many 0b- 
ligations am bound not only to wiſh ber happmeſs, ( 4s I do 
rom 


_ 


The Epiſtle Dedicatory, 
from the bottom of my heart) but by my beſt Endeavours to 
argue the ſincerity of my real ReSpedts to ber, from whence 
the Publication hereof chiefly proceeds, and to remain. in 
the profeſſion I now make to. continue during my Life, 


Your i-lltivics ct lc 
faithful, and devoted 

A 
R: P. 


JOHN 


(Cr). 
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OHX. Lord DECIES'& the 


Ape of eipht Years,was married 

ax Arch. fine Oo Content) 
erine era 5 Score 

.canſant of ber ardian) ha- 


VINg COM ym years and 
a half of | + She about one 
| AO q7 after the ſaid 
| Marriage, diag difagreed to the ſame, 
and on Exfter-bve laſt tooktoher 
pretended 'Hwband Edvard Vil- 
I Eſq; thefaid Lord Dectesbe- 


yetalive, notwithſtanding the 


Ir iDitions of the-Court of Arches, 


QUERE. 


Whether ſhe could avoid the firſt Marriage with the ſaid 
Lord Decies, or make Reclamation thereof ? 


B Anſwer. 
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of ek ANSWER. 


Conceive the Law to be ſo clear in the 
-'Cale above ſtated, that there cannot ariſe 
any conſiderable difficulty among the 


ara Learned in reſolving the Quere therupon 


LA. 


ropounded ; Yet that the Reſolution thereof may 


be the clearer, and the more ſatisfactory to the under- 
ſtanding of all thoſe who are'or may be concerned in 
the ſame, I ſhall bring it under the determination of 


a more general Queſtion, ſtated with ſuch Diſtin&i- 


ons, Limitations, and Specifications, as will not only 
explicitly reſolve the ſame, but alſo anſwer and pre- 
vent ſuch Obje&tions as may ariſe out of ſome con- 
fuſed Notions and Allegations that may be produced 
againſt the Negative Reſolution of the laid | wa 

The Queftion therefore is thus generally pro- 

ounded, Jhether and when thoſe who contraft Marriage, 
may depart therefrom by Reclamation ? 

Whereunto I anſwer ; That either ſuch Contract 
hath already paſſed into a Marriage, or in vim Ma- 
trimonii de preſenti ; either by preſent Conſent, or 
by Carnal Knowledge {ubſequent : in which caſe 
there is no departure therefrom by way of Reclama- 
tion. 
Or ſuch Contra& hath not as yet paſicd im vim 


Matrimonii de preſenti, and then firſt both Parties are 
at 


(3) 

at age of Conſent, to wit, the Man hath atrained the 
age of fourteen Years or, {econdly, both of them are 
| under thole re{pe&tive ages ; or, thirdly, the one of 
them hath attained that age and not the other. 

In the firſt Caſe of this tripartite SubdiſtinRion, 
where both Parties are at age of Conſent, the one 
Party cannot lawfully depart from the Contra& 
without the conſent of both. 

In the ſecond Caſe of the {aid Diſtin&tion, to wit, 
both being under Age at the time of the Contract ; it 
is to be underſtood whether both,or one only of them 
will reclaim before either of them attain to the com- 
petent age of Marriage : And I conceive they can- 
not, whether they be equally diſtant from the ſaid 
competent Age ; ( =— example, He is Twelve 
years old, and {he "Ten ; or unequally diſtant, he be- 
ing Thirteen and ſhe Ten: ) or whether both, or 
=_ of them will reclaim after the arrival of both 
at competent Age as aforeſaid ; And art this time ar- 
riving together at competent Age they may reclaim, 
as when art the time of the Contract of Marriage they 
were both equally diſtant from the Age competear 
at a different time, when one arrived at the Age bc- 
fore the other, having been __— diſtant from a 
competent Age of plenary Conſent at the time of the 
Contract : or both, or either of them reclaims ſome 
time after the Accompliſhment of years competent 
tor Marriage, and then they cannot, whether both 
B 2 ot 


(4) 
of thetn arrivethereunto' ar the fame time, or ar di- 
vers times ; as when the Man was Thirteen years of 
age, and the Woman Fen, the Man being by the 


revolution of a Year arrived at that comperent Age 


aforeſaid, who therr may reclatm, or thank himlelf 
for the loſs of that benefit ; So thar when they are 
of different ages. from the time of plena Conſenr, 
itis in the pleaſure of the Parry who firſt comes to 
Aoe, to diſfolve the Contra&t by Reclamation, which 
if he ſhall not then do, this Power is devoly'd to that 
Party who ſhall be then under Agr: 

As to the third Caſe of che Diſtin&tion, where one 
of them hath attained the age of plenary Conſent at 
the time of the Contra&t, and not the other , the Par- 
ty that hath fo attained thar age at the time of the 
Contra&t may not reclaim; but the Party who was 
then under that age, and now hath attained ir, may 
make Reclamation. So when one of Ape contracts 
with one under Age, the Contract is immediately - 
good as to both, and each of them boundto expect 
until the yg comes of RR if he then make 
Reclamation, the Contract ot Marriage is diſſolved ; 
but if he ſhall not reclaim, they ſhall be compelled 
by the Church to proſecute the Contract. | 


I having thus ſet down the firſt Principles which 
relate to the Controverſie, and are of greateſt im- 
portance to the determination thereof, I ſhall now 


apply 
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apply my ſelf more particularly to the very Cale, 
and in the firlt place alledge out of the Decrerals de 
Difpon: Hupub. Cap. de illu S\. Fnlier autem, where it 
5 taid, Auer autemqua poſt quam annas Nubiles attingit, 
et qui nondum ad annas aptos Aatrimonio venerat, nupſat, 
cum m eum ſemet couſenjerit, onplies now peterit diſſentire, 
niſt ipſe cut nupſit, in eam ſton negaverit preftare conſen- 
fum. And though the Glots may leem to derogate- 
from the Text, leeming like the Gloſs of Orleans, 
which, as hath been ſaid, corrupts the Text; yer l 
conceive that the Glols upon the words, ſemel conſen- 
ferit, having fer forth quod multi centradtus claudicant, 
> ex una parte poſſunt tenere, & ex altera non ; and ad- 
ding afterwards a diver{ity by the word, Serus there - 
ſubjoyned, where he {aith, Secus in. Aatrimonio, quia 
illud vinculum non poteſt conſtare niſi ex-duobus conſenſubus, 
doth not prejudice the Lord of Decies his Cale : for 
he was at the time of the Marriage capable of giving . 
a Conſent, being then of above Seven years of age, 

which he cannot recal until hecome to the age of 
Fourteen, and will continue ; unlel(s he then, or im- 

mediately after diſclaim the ſame ; whence Dominus 

Abbas (auth, Si alter pubes, &> alter impubes, e unpubes 

reclamat,non auditur ante etatem Legitimam, fi autem pubes 

reclamat, non auditur, ex quo ſemel conſenfit, & ſic diffi. 
niunt hi Y. quicquid dicat Gloſſa, eicher derogating from - 
the Auchoriry of the Glols, or putting luch realon- 

able Senſe thereon, -as may reconcile it to the Text, 


by 
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by his diffiniunt, quicquid dicat Gloſſa, which is as much 
as to ſay, This Gloſs doth not hinder, butthat Judg- 
ment may be given,notwithſtanding the ſame, to re- 
ject the Reclamation of the party who was at age at 
the time of the Contract. And as for the words of 
the Reaſon given by the Glols, quia ilhud vinculum nou 
poteſt conſtare niſi ex duobus conſenſibus, 1 conceive that 
the word Conſtare bears the {enle of the word (onft- 
ftere, as it doth in Pandetts, L. 68. & L.g8. m fi. de 
Solas. : So that the ſenſe of the whole clauſe is, "Thar 
ſuch Marriage cannot conſiſt or continue, withour 
the conſent of the Minor be. continued when he comes 
of age. 

Za as to the Authority of the Gloſs, 1t-hath al- 
ways been held in great veneration, in {o much that 
it hath been called ur Idolum. Sallicetus laid, that we 
ought, adh.erere Authoritati Gloſſe, ficut Bononienſes (aro- 
tio, & ſicut ducens navem inheret temoui ; Nay further, 
Anthonius Curſetus \aith, de Authoritate Gloſſe, illam om- 
nibus Doftoribus antecellere , yer 4n limitation of his 
words, and explication of what honour hath: been ar- 
tfibuted to the Gloſs bythe former Quotations, he 
ſubjoyneth theſe words, Scilicet-Gloſſe Authoritatem an- 
recellere, hoc eſt, ſingulis partitive, non fimul ſumptis. 

Moreover, I confeſs that in the decifiones Parliament; 
Delphin. queſt. 39. ler forth by Guido Pape, termed 
ExcellentifSimus Juris utriuſq; Monarcha, it is laid, Qpinio 
Gloſſe magne eſt Authoritatis ; but it is,as there let forth, 

Ubi 


(7) 
| Ubj: corroborata eft communi. Doftorum Opinione ; for the 
Glols never prevails againſt the common Opinion,or - 
the expreſs Determination of- the Text, though in 
cauſe arbitralis definitione, the Opinion of the Gloſs is 
allowed, / as-it was in a Judgment in a Court of Par- 
liament of the Dolphinat. 1453,. and in the year 
1456, ina Cauſe there depending between (Taudius 
Conſtanus and one Boccagins : whence it is, that Joban- 
nes ( alvinus the Civilian, alias Kabel Wateranus ad voca- 
bulum ; Gloſſa, ſaith, quotidie, & m Scholis, ex in Judiciis, 
Gloſſas impugnari refellique videmus, nift enim vel jure, vel 
rationibus funditus mtatur, & a text non diſdideat, minims 
ſequenda ; nam ubi Textus expreſs ſunt, ibt nulla eſt dubi- 
tatio, nec ad-Gloſſam reſpiciendum : But that the (ap. de. 
illis, is exprels, plain, and clear, being written from. 
Alexander. che third to the Biſhop of Bath,will be here- 
after provedby the Teſtimony of Marchantius in his 
Anſwer to.a Queſtion upon the very like Caſe with 
Ours.. In the mean time let it be obſerved, that the 
(ap. de _illis, being written by the laid Alexander, and 
directed to the Biſhop of Bath, mult needs be taken 
to be Law in Eugland Baldus delivers the ſame Do- 
arine in L. Ancille, C. de Furt. Nam Doftrina yoſſe 
uullam nobis neceſsittatem imponit, cum ſit tantum probabilis 
ut dic. Bartholus, . L. 1. f}. i certe pet. "The ſaid Kahel 
adds further, Quod autem Palgo jattatur, quod in Judican- 
do 4 Gloſſa recedi non debeat, id non eſſe verum poſt Abbaten 
Zaſms mculcat, ceterum ubi textibus deſtitumur, tum wy 
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| ($) | 
ſe avithorltas minime contemnenda eff," qua de re late diferit 
Nevizanns in Sylva Nupriali. Andim this ſenſe Jacobus 
Butrigarius and Baldys are to be underſtood, when 


they ſeem to magnify theGlols. 


And it is 2Ifo to be confideted; thirthe Gul is 


many times miſtaken as to the underſtanding of the 


Law; as for example, L. 1. in prin. Fi. uti poſſidetss, 
ſaying, that utile interdiftum was therefore granted un- 
to a uſu fruftuari, becauſe there 1s _ conſidered 


A quaſt poſſeſFioni : for the beſt Lawyers lay, thar as a 


Propriety is ſeparated from a Poſtefhon, which in- 
deed is a patt of Dominion, and'therefore it was im- 


properly {aid by the Gloflary, Thar a ſu frufuarii 
. did quaſt poſSidere, gag 7,00 27 de acy. pofſ.&* Barth. 


in L. naturaliter in prin. Feod. & tht; Jaſ. Nam. 1v. 
Whereby it appears the remedy of that Interdi&t is 
not granted to a uſu fruftuarii in refpeRof a quaſi 
poſſeſSion, bur inſpect vera poſſeſsioe, witierein the uſus 
fruite is, if there happento be any diſturbance. 
Again, Jacobus Menochins under the ticle De Reti- 


 nenda PoſſeſSione, laith, that Aecurſis as famous a Glol- 


iary as Johannes Andreas, is guilty of 2 very great er- 
rour in his Interpretation of L. 1. ff. Utubi, and of 
the Rubrick of the (ode, nti poſſ. and thatthis Gloſs is 
to be exploded, and himſelf to be derided, foral- 


much as he declares this to be the diflerence between 


the Inſcriptions, Wti poſvidetis, & ntrnb1i, ſedicet, thac 
Utrubi ſhould refer to an improper poſſefſion of Mo- 


vables, 


| (9) 
vables; and «ti poſsidetis to a proper Poſleſſion ; for 


beſides this, that ut is the common Opinion, that the 
Pofleflion of Movables is a proper Poſſeſſion ; it may 
manifeſtly be proved from the ſaid firſt Law of che 
#. Utrubi, and the Paragraph Retinend. inſt. de interdi- 
tis, whilft Mipian and Juſtinian call it Poſſe Mo- 
bilium : which Appellation in ambiguis ad ſermonis pro- 
prietatem referri debet. Belides, a uſus frutt. being pars 
dominii, it cannot be properly ſaid uſum fruftum poſsi- 
deri. CR Mech ins de Retinend. poſs. remed. 3. 
n.245- reth, Nec hic ego probo ſenſum Gloſſe. And 
theGlols in many 24 of, aver De 2 
tholus, Salicetus, exc. as you may lee further in Mene- 
chius de Retinend. poſf. remed. 3. n. 37. and in aſcar- 
dus ſub tit. Gloſſe. From whence it is that Abaſpelqueda 
tit. de Peenttentia diſt. 6. n. 107. laith, that the Glols is 
falſe, for two Realons ; firſt, for declaring that robe 
Law, quod nullo Fure cavetur : whence I may forcibly 
infer with more Reaſon, his Temerity in declaring 
himſelf in this point contradiftory to what Jure ca- 
vetur, if he be to be underſtood, it the Gloſs were to 
be underſtood” of Se of above leven years of 
age. :Secondly, for concluding againſt Cuſtom ; 


for Conſuetudo et optima Legum interpres : Cap. cumdile#. 

de (Op L. mime. ff. de Leg. For it the Glofs on 

the aforeſaid (ap. de ills, is to be underſtood againſt 

the Text, and the common Opinion, it is alſo againlt 

Cuſtom : for Martinus Abaſpilqueda de penitentia diſt.6. 
C 


N. 107. 
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| judicatginec_obſtat Gloſſa:quie Text decepta; taithatitas 
notthe Authority ot the Gloſs that can deery,ot bring 
into creditany Tenet againſt the Text,or-the opinion: 
of. the. Docars..: [This therefore being, the commbn; 
Opinion in; this Calc debated, appears by the Reſelle 
(afuwn: fo. 4040.6. for: thele are the very words 
ofthe. Roſella 5, Nota ſecundum cammunem Doforum Opi- 
niouem in 4ibt, Cap. de.1llts de difpon}, vnpub. quod Contrattis 
Spotſahbus unter .unum puberem i alum wpuberem, .ott- 
fjubes cum pervenerit ad pubertatens: puteit contradcere, pu- 
bes autem qui conſenſit, nou: poteit ullo modo contradicere ; 
for which Reaſon the Prapinquity anfing ex Matrimo- 
nio. hujuſmadi rato, non conſummato, 18; not reſtrained by 
the Council of Trent to the firit degree; as is the Ju- 
ftitia Publice honeftatis, but remains an impediment 
uſq; ad quartum gradum equally, as doth.tbe Aftinity of 
Marriage con{ummate according] to. the.definition-of 
Pius Nuntus m the Extravaganmt ad Romannm ;. (ontra- 
hitur enim affnitas per Matrimonium per verba-de prefenti 
ante copulam ratione ſocietatis (onjugalis, as laith (ofmus 
Piſtorienſis, cap. 12 de Impedmentss Conjangumitatts.. And 
it ir ſhall be objected, that the propinquiry ariſing 
ex Matrimonio rato, ſeems rather to belong ad juſtitiam 
publice honeſtatis, for that it is not contracted per copu- 
lam. I anſwer, that afar greater Bond is contracted, 
and of a far different kind from thar of Sponſalta ; for 
in Matrignonio rato, luch as this is, traditur facultas cor- 

porum 


4:11 ) 
r11m ad ealdems copulam per quams (Conjuges dicuntur un« 
p : fort Afinicy be contracted by a Marriage per 
verbg de praſenti ate copulam, as hath been {4id betore ; 
it follawerh, thatchey ,aremade una care ratione-ſocie- 
tatis conjugalis ante copnlam; for itis neither the ropula, 
nor th preſenc. habulity ad.copulam, that is always 1e- 
: vx for the continuance of Marriage ;/ nor doth 
the want'of luch Copula, or of habiliry thereunto, ſer 
the other-party atliberty, - For the Exceprionof hn- 
potency, which is an impediment to Marriage, re- 
quires three years experiment after Marriage before 
a Divorce can be kued 4 vinculo Matrimonis , for Nup- 
tias non Cancubitus, ſed (an{enſus facit. And it is certain 
that a temporal Impotency is no diremption of 'Ma- 
trimony 4. nor doth-a Diteale qui reddit. hominem inha- 
bilem multos annos ad copulam, dirimere Matrimonium. Vid. 
Henric. L. 12. Cap7.n.te Zancheſ. L. 7.4. vogn:x0. 
And to conclude this Point, (#/mus Philiarchns de Ma 
trimomo, p..302. In Matrimonio rato traditur facultas cor+ 
porum ad eandem copulam,;per quam etiam ( onjuges dicuntur 
fieri una caro. Which Doctrine is allowed bythe Ca- 
ſuiſts, who ſay, that Sponſalia ab uno impubere alterdque 
impubere Contrafta,, ſunt: partim rata, partim ſuſpenſa ; 
Rata,quia durante. ea-minori tate refilire non poſſunt : Non 
Rata autem C& ſuſpenſa, quia, quamprimum impubes fattus 
eit pubes vel-reſihre, vel. ſponſalia ratificare debet, ſeu ex- 
preſSe ſeu;tacite, .Pubes autem qui cum mpubere contraxit 
contrattu ſtare debet, ſt alter velit.» 'And it is allo the 0- 
C 2 p1non- 
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. piniovof the Caſuiſts, that the Law of thoſe Coun- 
tries which grant power unto a Minor adepts puber- 
tate to make Reclamation, doth only-free them 4 com- 
pulſione fori externi, and not from the obligatiot1in foro 
Conſcientie ; for:cenainly, as Zanches "ſays, it would 
be a ridiculous thing in Conſcience to think and al- 
together difſonant ro Reaſon-to' believe ,- that the 
Sponſalia of 'one under Age .ſhould--be valid under 
Age, andyetnot oblige ar all at the accompliſhment 
yr, years & for 'conſummation of Marriage ; nay, 
the Caſuiſts are ſo ſtrift inthat caſe, that even where 
the Sponſalia are but de futuro, they enjoyn Penance 
to the Party reclamant, de fide mentita. vid. Panor- 
mitan ad ( ap. ſtmter. ; 

But as to Sponſalia per verba de preſenti, they are im- 
properly ſo called, in reſpe& of the Bond of Marri- 
age, but in regard of the Execution of -Matrimony : 
for Panormitan ſaith ibidem, Uterque ſpondet in futurum 
reſpeftu executionis, ſed reſpeftu vmculi promittit de pre- 
ſenti : for which Realon Divus Severus & Antoninus in 
their Reſcripts have declared, Neque Hatrimonium 
qualecunque nec ſþpem Matrimonus violari permittitur, & 
Diſpoſitio, ( loquens de Matrimonio ) verificatuy in eo 
quod de preſenti contrathu eſt, licet non ſit copula ſecuta. 

It is alſo worthy of oblervation, that the Canons 
which rule this Caſe are more favourable ro Marri- 
age than to the profeſſion of Religion or Teſtamencs, 
inſomuch that ar Seven years of age Matrimony may 
be 
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be valid quoad Obligations AMatrimonus, though the 
Parties who make profefſion muſt be compleat Six- 
teen years of ape, and the perlons who-make a Te- 
ſtament mulſt'be Fourteen: and the Reaſor- is too 
clear in the Ladies Prattice, | Quid natura magis \&5+ Citins 
inclinat ad Nuptias quam ad alios attus politices vel pruden- 


tes ; and therefore the Law doth expreſly make irric 


the profeſſion of Religion arid Teftaments made be- 
fore the refpe&ive periods of Sixteen and Fourreers 
years, though in Marriage the anticipation of Seven 
ears doth not invalidate Eſpoulals, or Marriage, 
quando malitia ſupplet etatem. And agreeable unto this 
Do&trine is the Caſe ſet down in Awyea Armilla fub yo- 
cabulo, Sponſalia, N. 11. Two contrafted Marriage 
being of unequal Ape, the one being Eighteen years 
old, the other under the Age of Marriage, were with- 
in the degrees of Conlanguinity prohubited, ic was: 
therefore unlawful for them to confummate Marri- 
age without a Diſpenſation : yer the elder of thetwo- 
was forced to ſue out a Diſpenſation, thereby toen- 
able him to keep'the faith of his Contract, and at- 
terwards was compelled to confummate the Marri- 
age ; nay he was bound, laith Panormitan, facere quid. 
poſSit ut-Diſpenſationem haberet a Superiore. 
I cannot forget to mention in (odice Legum Wy/e- 
gothorum, Lib. 3. tit. 4. de Adulteris, 2. antiq. pa. 71. 
printed at Paris ; Si inter Sponſum et Sponſe Parentes,aut 


cum ipſa forſitan muliere, que in ſuo conſeſtit arbitrio, ſicut 
CQ:1= 
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conſuetudo eſt, ante teſtes fatto placito de future. conjugia 
oy parentibus ejus quibus Lex. JO hg Eng 5, 
fuerit definitio &7 poſtea puella vel mulier Adylterium commi- 
fiſſe detegatur,. at alteri fortaſſe viro ſe-leſpondiſſe, vel im 
conjugio ſaciaſſe probatur. und cum” Adultero five. ajuſto ma- 
rito vel ſponſo-llicito, quem ſibi contra priorem definitionem 
fociare prejumpftt, im poteſtate prioris tradantuy Sponſt cum 
rebus ſuis ommbus ſervituri, ideſt, tam mulier ipſa ſcelerata 
quam Vir ille,, qui lam 4dulteraſſe vel Sponſafſe, vel in con- 
Jugio ſbi ſociafſe dignaſcitur 5 in poteſtate ullius cai primum 
 pradifta mulier patta fuerat | fervituri tradautur, vel de his 
quod voluerit faciendz habeat poteſtatem. And to conclude 
this point of the Glols, there, is a Cenlure thereupon, 
wherein are exprefled many hundfeds of Ercors, with 
an intimation of-a more accurate and fuller Repurga- 
tion thereof from many pernicious Errors.: which 
Cenſure was publithed by- Thomas Manricus, Maſter 
of the Apoſtolical Palace, amo: 1575;; after which 
(ith he) nultd m Gloſs intaFla reliquimus non ideo quod 
ut vitioſa non ſint : whereby it is to be underftood how 
lictle Authenticity there, is in che Gloſs, elpecially 
| where itis againſt a clear Text, | as we, have proved, 
(aput de illis, tobe or contra communem, Opinignem Do- 
ttorum, which impugn the Gloſs in this behalf. 

The next Objection conſiderable atileth out. of 
the Deciſiones Rote ; which is indeed more in ſound 
of words, than can bejuſtified.or upheld by the Aw- 
thorities alledged for 4upport thereot-;, for Opinx Do- 
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Gorum: debet meellegs ; jecnnaum v7 a1, the words Johannes 
of the Decifion450 iS 1th <= above OR” 
ſer fonh-in-the faid-Paragraph, Halier ate; and \ i121 
therefore emphatical.. enough -agaiaſt us in ſound, 5-59 in 
thoughnor im weight of- Authority : - For let us exa- © FY rare 
mine:the Aﬀtegations on whiokchey ground their CJ. ones veroa, I 
pinion; An we ſhall hnd/ chat 'they- raake- nothing m—_— w 
againſt: us; and- do-not inthe leaſt juſtifie the: ſaid 
Doctors, unleſs they. reſtrain the.'generaliry of their 
words..according to-the diftiaction'I have above ex- 
preſſed of rhe Minw' being above or under Seven years. 

of age : it they ſpeak in this their Aſſertion of a M7- 

nor under Seven years, ' I ſhall not impugn their Opi- 

nion, for it isour'of the Cafe of the Lord of Deciey, 

he beingarthecime of the Marriage above the age of 

Seven. years; bur if they {peak of a-Miny above Se- 
ven-years, none of the Authorities which they alleadg 

will reachto:the maintenance of their Afſertion , for 
they\quore bur rwo Authorities, that is to ſay the (- 

pit literas, and the (aput+ acceſſit de Deſponſ. impub. borh 

which expreſly ſtate the Cale of Mmors under Seven 

years, and accordingly relolve- the ſame : for the 

Caput literas ſtates-the Caſe of a Minor in (unabulis 

thus; Cum quidam efſet perfeFte etatis quandam pnellam in 

cunabults ry any, procedente vero tempore, matrem Pu- 

elle cognovit, C7 eam im uxorem accepit. And the Relo- 

lution there is ; Si prefatus vir matrem puelle, antequam 

Septimum annum compleſſet, in uxorem- accepit, matrimo= 

Nin . 
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aium-non diſſotvas, cum deſpon/ationes bujuſmodi nulle ſunt, 
que pn fiunt. . (This Cale pre rwo _ 
trom ours, for the Minor was in (unabulis, and there- 
fore the frſt, Contra&t was void; and though the Mi- - 
nor could not in that caſe, coming to ſeven years of 
age, obtain the Man by reaſon of Affinity-contracted 
by the ſecond Marriage, yet the Mother was divor- 
ced; which ſhews that the ſecond Marriage,not only 
in caſe of a Hmor, being aboye ſeven years of age, 
but after, being under {even-years, and afterwards ar- 
riving at Seven, - and then conſenting, is invalid; for 
which Reaſon the Man was divorced from the ſecond 


Wife, though not reſtored to the Minor, by reaſon 
only of the impediment of Affinity contracted : nay 
had the ſecond Wife been of a remoter to the 
firſt, neither Marriage could have ſubſiſted by the 


Law of the Church of Rome : not the firſt, propter im- 
pedimentum Affmitatis ; or the ſecond, propter impedi- 
mentum Juſtitiz publice boneſtatis. And as for the ( aput 
acceſs, it ſtates the Caſe, and reſolves it to, the lame 
purpoſe; So that 450 Deciſion of the Rota Romana 
can make nothing againſt the Lord of Decies in this 
Calc, unleſs the laid Rota had power to repeal the 
Rule of Logick, which prohibits the Inference of a 
Generality BO a Particular. Again, Iris in the 
Caſe of Doors and Judges giving their Opinion, 
as it is with Witneſles rendring a Reaſon: for their 
Depoſition, wherein there is dium, and the ratio ditht : 

| if 
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f che Difum be inconcludent, and the Reaſon there- 
unto annexed be valid, the Diftum is made valid by 
the validity of the Reaſon; but on the contrary, the 
Dittum is not valid, if the Reaſon thereunto ſubjoyn- 
ed be not concluſive, as for example : If the Wit- 
neſs ſhould depoſe thus: Iris true, Titius did lend one 
hundred pounds to Seius, becauſe I heardir ſo report- 
ed: Upon this ground his Teſtimony would be in- 
valid, by the faler of his Reaſon. in point of 
ment ; and it is as ealy to determine, that the Allega- 
tions of the Rota, being incompetent to prove their 
Aſſertion, the ſame mult fail ; for, quod ineFt termino 
referenti, intelligitur meſſe termino, ad quem eit faftarela- 
tio. Hence it is that Navarrus de Deſponſ. Impub. n. 4. 
ſaith Nicholas Papa relatus 4 Gratiano, ex illa Clauſula in- 
tegra | ubi non eſt conſenſus, bi non eit conjugium || ſolum 
infert quod pueri in cunabulis exiſtentes non poſſunt contra- 
here Matrimonium, & ita mens ejus fuit dicere, quod con- 
ſenſus infantilis non ſufficit, quod onnes fatentur ; and 
herewith agreeth the Civil Law, L. in Sponſalibus : ff.de 
Sponſalibus, where it is ſaid, That Marriage is validly 
contracted, {3 perſon non ſunt minores ſeptem annis. 

There is one Objection more I would obviate, 
which is this; That Fornicatio est diſſolutio Sponſalum. 

To which I an{wer ; That true it is that Fornicatio,1s, 
Solutio Matrimonii, but ſuch a' Solution as doth not 
depend upon the will of the Nocent party, but on the 
Conſent of the Innocent ; for ( lay the Canonilts ) 

For- 


( 18.) IBS 
Formcatio ad-Solutionem Alatrimonii non pendet ex iflo cu- 
j#us eft culpa ſedex alterius' conſenſu. ' ' "I 
"There reſts yer one -Objedtion more- which now 
comes into.my mind, which is taken from — 
inter. -paragrapho, ft vero inter ; grounded u e 
words,  Hatrimonium confummatumfortins vinculum eft 
matrimonio rato, (and that ) inter vincula inequalia fortins, 
& fi poſterius vincit.: Bur theſe words being rightly 
under do not'reach to our caſe; for fo Ges, 
graph is in caſe where the Sponſalia were de futuro, & 
non per verba de praſenti, and it 1s raſhnels from a ſpe- 
cial Caſethere defined; to colle& rhis general Rule, 
which is ſeyerely reprobated by Bartholus and Ledeſ- 
ma dubio 13 de Matrim. caſu 2: tor, as we faid before, 
Sponſalia per verba de prſenti, are improperly fo called, 
reſpeftu vincul; matrimonji, ſed reipettu executionis matri- 
monii : for Panormitan ad diftum, Caput ft inter, faith, - 
Urerq; ſpondet in futurum refpeFbu executionis ſed refpeftu 
vinculi promittit de preſenti: And though it hath been 
ſaid, that the Marriage of Perſons under Age are re- 
uted as Sponſalia de futuro, yet this is to be under- 
food refpettu executionis, non refþeF&Fu vincult; ſo thar 
in our Caſe the /mculum, and the Execution may de- 
end upon the Conſent of the Lord of Decies when 
= comes to Age ; but the Lady is indiſſolubly tied 
ratione vinculi, being above Twelve years when ſhe 
was married to the Lord of Decies, and may be com- 
pelled ro conſummate the lame Marriage, and the 
rather 
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rather, for-that the fecond: ew 
coritfary to the Inhibition of roprnary there- 
| fore could not be ſo valid or capable of the privited.- 
| ade the frft, according to the pradtice and preſi- 
of the- Court of Arches in.England, viz. ( larkes 
pratkice, tit. 200. Bur further, both parties to the ſe- 
cond Marriage are to be and corrected, as 
you may fee in the ſaid Clarkes prattice, tit. 199. de 
puniendis perſons fale mnuſantibus vel contrabentibus matri- 
moniun hite pendente ac contra inhubitionenr;Fudicis ; --And 
for that the $ celebrated berween her and the 
Lord Deciez could nor have been diſſolved but by the 
Judges Eccleſiaſtical, Again, we ſay, that quod vincu- 
lum matramontss , matrimonium ratum C* conſummatum, are 
of equal force; and tharfo often as rwo ncompalſit- 
ble bonds of equal force are-contracted, the hirſt pre- 
the ſecond; CG it is, that frangen- 
Sponfalia pabentur ara Eccleftaſtica ab __ 
bo, 3- C. Es 'Sponſakbns ex C. pr 
cod. tit. hat is to lay, rae Lerank for x Efoon 
fals, are commanded by Alexander the third by Eccle- 
- Gaſtical Cenſures to performance. And where it is 
laid, char Matromniune conſurmatum fortius et vincu- 
lm; i is to-be:underſtood,' as we faid before, in the 
Compariſon berween Matrimonium confummatun,- and 
Sponfalia per verka' de futuro. 


Having thus fully anſwered the aforeſaid Objecti- * 
ons, ſhalt ctear amiftake of ſome upon the Startite 
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of Henry the eighth concerning Marriages : For tho 
inthe ſaid a. it be ow that the ſecond Mar- 
riage conſummate with fruit of Ifſue be. ro be ap- 
roved of before any Marriage unconſummare, yer 
the ſaid Statute was repealed in the time-of Edward 
the ſixth, and did not recover ſtrength by the Statute 
of 1. Ez, in England, or 2: Eliz, in Ireland, ſave on- 
ly as to the degrees of Conſanguinity, mentioned in 
= {aid reſpeCtive Statutes of Queen Elizabeth. * 

I am to clearalſo another miſtake of thoſe who in- 
{iſt ſo much upon reciprocation of Contracts in mat- 
ters of Marriage ; as if the inequality of Conditions 
- 1n a Contra could not Rand with reciprocation 
thereof ; as for example : Titius ſells his Horſe to 
Seius, and delivers the Horle, the other receives the 
money ; yet, if in the Contrat there be a clauſe of 
Retrovendition, there is a reciprocation of.Contract, 
though the Seller may have the Horſe back again by 
yertue of that clauſe : Even ſo, though the Law im- 
plies the condition of Reclamation, yet the Contract 
FO _ and reciprocal until ſuch Reclamation be 
made. 

By what hath been premiſed it clearly followeth 
in the vigour of good Conſequence, how great a dif- 
ference, and Jiferens efte&s there are between the 
pulilage of one contrafting Marriage under Seven 
years, and the minority of one contracting above Se- 
ven years: forinthe gt Caſe, the Juſtice of publick 
: Decency 
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Decency and Honeſty ( asthe Canonifts term it ) takes 
no place ; bur in the latrer Cale, there ariſerh ynped;- 
mentum publice honeſtatis ſufficient for Diremprion of 
Marriage ; ſo that upon diſſolution of Marriage by 
diflent at twelve or pon = relpectively, the 
L 


party diſſenting cannot lawfully marry by the Ca- 
non Law with the Kindred relating to the other par- 
ty within the degrees prohibited. And the Realon is, 
becauſe that if he be under ſeven years he hath no 
conſent to bind him, bur if, he had compleared ſe- 
ven years, he had a conſent. And for the ſame Rea- 
fon, if a Male under ſeven years marry with one of 
Age, the elder ſhall not be bound , bur if the Male 
be above ſeven'years of Age, and the Female twelve, 
ſhe ſhall be bound, though the Male hath his liberty 
to ſtand to, or depart from the Marriage : And there- 
fore ſaith that celebrated Doctor, and famous Glol- 
ſary, Petrus de Auchorano on the fixth (ap. ſi Infantes 
de deſponſ. impub. Nota quod quandoque contrahit ſponſa- 
lia Infans cum majore Infante, quo caſu, ſi non oritur ex 
parte Infantis, Juſtitia publice honeſtatis , non oritur ex 
altera parte, ſecus fi Sponſalia contrabat pubes cum impu- 
bere majore ſeptenuo. Obſerve his Reaſon, quia pubes ef- 
ficaciter obligatur, impubes vero poteſt per penitentiam reſt- 
lire. 


Furthermore , To ſhew that Deciſions of this gy, , 
Controverhie in favour of my Lord of Decies are not firmer 


wanting, hearken to the words of Panormitan, (ap. 
| ex 
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oe iterth de deſponſ, impub. Deciditur ( faith he ) quod ma- 
{isi0n pote3t diſſentire, ſed minor fafius-major : whence he: 
cludes, chat Hlajor.contrabens cum minore tenetus tx- 
pete mulhbrei donec pervenat ad etatem legitimam. 

Alchough whar hath been ſaid is ſufficient to eſta- 
bliſh this Afſertion upon an authentick Foundation, 
yet out of the Spring-tyde of __ Proofs ſhall ar 
this time, out of a greater number (which for want. 
of time I cannot now inſiſt upon) bring in the con- 
currence of other Authors, as well Caluilts as Cano- 
niſts, without any unneceſſary enlargement, to ſhew 
_— the-Conſlent of Common Opinion in this be- 

alf | 

And firſt I begin with Dominus Catanens, Vocabulo 
Sponſalia p. 4.1 6. qui legitima celebravit ſponſalia, tenetur 
ſub reatu lethalis crimmis procedere ad ſolemnizationem 
Matrimonit tn facie Eccleſue. 

| Hoſtienſis de defþ. impub. n. v1. Sin autem-pubes cum 

impubere contraxit, tenetur pubes expetare denec ——_ 
veniat ad'legitimos annvs, ligatur enum adeo-pubes quod non 
poteſt reprobare ſemel' probatum, minor tamen venens ad an- 
nos legitimos fi non conſenſerit poterit reſulire ,. (and.chene- 
afrer) cum: enim ſemel' conſenſerit pubes, feuliget per ver- 
ba de preſenti, The Realon is this ; Pubes. fortuw ablj- 
gatur quam impubes, quia maturioris conſlu eſt, plerunque 
enim &tas Mmpuverts quod videat, iznovat, &* ſoiens, faltre 
20 videatur, Wherefore-ler no. Man-wonder ar the: 
Reaſon why the Lady ſhould be more obliged han 


the 
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the Lord of Decies, whilſt he hath a power reſerved 
to himſelf of diſſenting, _ Summa Armilla ſub vocabals, 


ſponſalia, Impubes cum pervenerit ad etatem debitam poteit 


contradicere, pubes autem nunquam. . 
 Boych ſaith thus: Extra, de Defþonſ. & Hatr. (aps 


perquiſivit, quoting Gofridus in ſumma tit. eod. Indiſtnfte 


pubes diſſentiens cogt debet ad celebrandum : Whence it 
follows, that notwithſtanding the pretended ſecond 
Marriage, the Lady Decies is compellable to reſticu- 
tion to the Lord Decies. 

Arnoldus Corvinus Juris (anonic} lib. 2. tit. 1.2% (ons 
trahere ſþonſalia poſſunt onnes tam puberes, quam impuberes 


qui ſeptennium exceſſerunt. C. acceſsit 5. de defponſ. impub.. 


quia voluntas que m naturali conſenſu quieſcit, in eos, qui 
ſeptem annorum complerunt Etatem;cadit ; L. ſt Infanti 18. 
S.ult. & L. potuit. 5. (. de Jure de lib. Ante ſt contraxerint 
poſt ſeptimum annum legitimo conſenſu, (.. duo pueri, 12. 
C&> thi Abb. eod. vel cohabitatione. C. literas 4. Y. j* C. 
acceſ$it.5 . verſt conſenſus. C. duo pueri 12. eod. vel nixu ad 
coitum. C. juvents 3. bic. C. fraternitati 7. de eo qui cogn. 
con. accedente convaleſcunt. 

FMarchantius de Matrim. refþon|. ad. 2. queſt. Reſpon- 


deo ad ſecundum : Dominam A. B. contrahentem poſt an- 


nos pubertatis cum Domino, C.D. impubere ſive ante puber-- 
tatem C. D. ſive poſt permanente conſenſu C.. D. non- 
poſſe reclamare vel refilire : Eſt textus planus &-apertus.. 


C. de illis de defþ. impub. quod eft Alexandri tertti ad Ba- 
thonienſum Epiſcopum, ubi ſic habetur ; I/vlier autem que 


boſt- 
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poſtquam annos nubiles attingit,, ei, qui nondum ad annos ap- 
tos Matrimonio venerat, nupſit, cum in eum ſemel conſen- 

ſerit, amplius non poterit diſsentire, niſt ipſe cui nupſit, poſt- 
' quam ad legitimam &tatem pervenerit, in eam ſuum negave- 
rit preſtare conſenſum : ſed in propoſito caſu Domina A. B. 
poſtquam annos nubiles attigiſſet, nupſit Domino C. D. qui 
nec dum ad annos aptos Matrimonio provenerat : ergo non 
poteſt amplius diſſentire ex parte ſua, nils Domus C.D. ipſe 
reſiliat : Ratio autem cur puberibus poteſtas reſiliendi non 
concedatur, ſed folum impuberibus eſt, quia pubes cenſetur 
habere plenam perfeftamq; &tatem &+ prudentiam ad delibe- 
randum, non ſic vero impubes qui cum eo tempore quo ducit, 
non fit aptus Matrimonio & Generationi, ejus conſenſus datus 
ante pubertatem non cenſetur perftttus, nit vel ratificetur 
poſt pubertatem adeptam, —_ perſeverare cenſetur ; 
Onamrationem ex impubere Judicat. C. de ills, ſupra cita- 
tum. Corporis ſui ad generationem, . cenſetur quidem modo 
lam dare, ita tamen ut plena poſſeſsio tantum pro tempore 
quo erat aptus generations accipiatur. | 
Henricus Boych in tertio (aſt, ſcilicet, Quando alter 
contrabentium Sponſalia eſt pubes &> alter impubes refert. 
Aut queris utrum ille qui erat pubes tempore ſponſaliorum 
poſvit reclamare : & dic quod non, ut bic, m C . Aulter 


autem, aut ifle qui erat impubes : Nunc vero fattus pubes : 
e& dic, quod fic : dummody im eo tempore quo pubeſcit vel in- 
continenti poſt reclamaverit : ut in Paragrapho allegant, ſt 
vero, unde quando pubes cum impubere contrahtt, ſtatim te- 
nent Sponfalia quoad utrumque, & uterque expeFtare tene- 

Fur 
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tur impubes ad pubertatem perveniat, & tunc [i 
uns a6'y/. = ſponſalia, fi non reclamaverit,ab Buy s 
contrahere compelluntur. . . Wea 

- It may now appear out of the aforegoing diſcourſe 
tothe fall {arisfaction of all perſons, whole Intereſt 
will give them leave to comply with Reaſon and 
Authoriry,the greateſt Patron of Belief, that the par- 


ticulars. of the {ublequent Recapitularion of the-Pre-- 


miſes are molt true : iz, 


1. Tharthe Lord of Decies (as repreſented in the 
Caſe) is ſo far obliged by the Marriage - 
enunized in facie Ecclefie by the Archbiſhop- 

= Reclamation. 
thereof before he ſhall attain to the ape of Fourteen . 


foregoin 
had and 
of .(anterbury, that he : cannot. 


7 Aha the Lady being above Twelve years of 


ar the time of the Marriage ſo lolemnized, as a- 
foreſaid,. could not either. in Law -or Conſcience, 


neither can {he hereafter reclaim, or depart from 
che ſaid Marriage,antil Reclamation be made by the 
faid Lord of. Decies at his age of Fourteen years : 
wherefore there is no Reaſon the being of Age at the 


time of the Contra&, ſhould be at her own diſpoſal, | 


whilſt he is bound not to diſpoſe of himlelt. 

3. Thar the Lady Decies in Conlcience is bound, 
and by Law may be compelled to cohabir with che 
ſaid Lord of Decies, if he ſhall think fit to aſſociate 


himſelf ar his age of Fourteen. . 


E. 4: . That: 


—————— A” 1 © "I — 
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:4. That ſhe ought ro have been ſequeſtred, and 
11 ſhould be ſequeſtred pendente lite, which undoubt- 
edly the Judges will do upon due requiſition. -  . - 

5. That no Marriage againſt the particular Inhi-- 
bition of the Church ought to be priviledged, orto 
prejudice a former Marriage lawfully ſolemnized. 

6. That the Conſequence of allowing the Lady 
Decies to continue in Cohabitation with: Mr. /ilhers 
would be extreamly injurious to my Lord of Decies, - 
and a pernicious example and efte& tothe Publick. 


For which Reaſons it is hoped, that no Man,who 
was not a Counſeller in the Deſign of the ſecond 
Marriage, will approve of it in the pojt fa&t, or will 
think that it is to be countenanced under the umbrage 
of a fieri non debet, ſed faftum valet : for that ſentence 
of Law, though in ſome Caſes it might make-good 
that which was otherwile unlawful, yet it.-doth not 
hold to the prejudice of a third arm - / NOT CANT 
make that void, which in it elf is indifloluble and 
cannot conſiſt therewith, unleſs priority of Contract 
ſhould yeild co poſteriority ; or the Law 1. Eliz,con- 
cxrning Marriages were Repealed. 


Dated the 3 oth of | 
Ofob. 1676. Dud, Loftus, 


